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Question Presented 

Whether Quantity-Limit Rule 203-1 of Appellee, Federal 
Trade Commission, establishing a quantity limit applicable 
to replacement tires and tubes for motor vehicles, has such 
an immediate and direct adverse bearing on Appellant’s 
tire and tube business as to give the District Court jurisdic¬ 
tion to review the validity of the Rule. 
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Jurisdictional Statement 

This is an appeal from a final order of the United States 
District Court for the District of Columbia dated Decem¬ 
ber 10, 1952 (App. 19) dismissing Appellant’s complaint 
(App. 1) for want of jurisdiction over the subject matter 
of the suit. The action, filed July 31, 1952, is against the 
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Federal Trade Commission and the individual Commis¬ 
sioners, to set aside and annul a regulation promulgated 
by the Commission designated as Quantity-Limit Rule 
203-1, to enjoin permanently the enforcement of such Rule 
and for declaratory relief. Jurisdiction of the case is con¬ 
ferred upon the District Court by the Act of February 27, 
1877, c. 69, 19 Stat. 253, Section 11-306 of the District of 
Columbia Code (1951 Ed.); under the Act of June 25,1948, 
62 Stat. 930, 931, U.S.C. Title 28, Sections 1331, 1332, and 
1337; under Section 10 of the Administrative Procedure 
Act, Act of June 11,1946, c. 324, 60 Stat. 243, U. S. C. Title 
5, Section 1009; and under the Declaratory Judgment Act, 
Act of June 25, 1948, c. 646, 62 Stat. 964, as amended, 
U.S.C. Title 28, Sections 2201 and 2202. The action arises 
under the Constitution of the United States and the Clay¬ 
ton Act, Act of October 15, 1914, c. 323, 38 Stat. 730, as 
amended by the Robinson-Patman Act, Act of June 19,1936, 
c. 592, 49 Stat. 1526, U.S.C. Title 15, Section 13. Notice of 
Appeal was filed December 15, 1952 (App. 22) and the 
Record was docketed in this Court on December 30, 1952. 

The jurisdiction of this Court is invoked under the provi¬ 
sions of the Act of June 25,1948, c. 646, 62 Stat. 929, U.S.C. 
Title 28, Section 1291. 

Statement of Case 

Appellant, principally engaged in the marketing of 
petroleum products along the Eastern Seaboard of the 
United States also distributes and sells replacement tires 
and tubes for motor vehicles bearing its trademark and 
brand designation, AMOCO. These tires and tubes are sold 
by Appellant to some 7700 retail service station dealers 
and to over 350 distributors and jobbers who in turn serve 
an additional 6800 retail dealers. This replacement tire 
business is substantial; total sales of AMOCO tires and 
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tubes amount to in excess of $7,000,000 annually.. (Com¬ 
plaint Pars. 10 and 11, App. 4-5) . l 

Appellant purchases its tires and tubes from Mansfield 
Tire and Rubber Company, a tire manufacturer, under a 
contract which provides that the price to Appellant shall be 
the cost of manufacture plus six per cent. Plaintiff’s tire 
and tube business has been established on the basis of its 
ability to purchase, under its own brand name, on a cost 
plus basis. By taking delivery at the factory gate of tires 
and tubes bearing its own brand name, at the cost of manu¬ 
facture plus a reasonable return to the manufacturer on 
its manufacturing cost, Appellant has established itself as 
a competitor of its own supplier as well as of other manu¬ 
facturers and distributors of tires. Appellant has built 
up an extensive and valuable business in tires and tubes, 
with a large investment in warehousing, distribution, and 
selling facilities, and in a sales organization. It has de¬ 
veloped a valuable good will associated with its AMOCO 
tire and tube business. (Complaint Pars: 10,12,13,14, and 
15, App. 4-7) 

Appellant could not continue in the tire and tube busi¬ 
ness, in competition with its supplier and other tire manu¬ 
facturers and distributors, if it had to pay to its supplier 
the same single carload price that would be available to 
any jobber or dealer who does not perform the same sales 
and distributive functions as performed by a manufacturer. 
Implicit in the nature of its contract with its supplier is 
the fact that Appellant relieves the supplier of all costs of 
warehousing, handling and distributing, advertising and 
promotion. By the same token, the supplier’s price to Ap¬ 
pellant necessarily takes into account the fact that the sup¬ 
plier has been relieved of many of the ordinary costs borne 
by the supplier in the distribution, sale and advertising of 
its branded products. (Complaint Pars. 14 and 17, App. 
6,7) ' ' v "‘-' ' . ' 
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The Qnantity-Limit Rule which the Trade Commission 
has purported to establish, by its terms, when read in the 
light of the accompanying “findings’’ and “statement of 
basis and purpose”, would bar any lower price on tires and 
tubes than the price which is available from the particular 
seller to any purchaser of a quantity of 20,000 pounds [a 
carload] ordered at one time for delivery at one time. 
(Complaint Par. 17, App. 7) 

Appellant could not purchase in compliance with the 
Quantity-Limit Rule and continue to compete for the busi¬ 
ness of its present customers. The Trade Commission is 
unquestionably aware, and its findings in support of the 
Rule indicate, that the effect of the Rule will be to destroy 
Appellant’s tire and tube business. Appellant has been 
threatened by its supplier that if the Rule should take 
effect, the supplier, Mansfield, will be compelled to terminate 
its contract with Appellant. (Complaint Par. 20, App. 11) 

The Commission promulgated its Rule on January 4, 
1952 and announced that the Rule would be effective April 
7,1952. 1 Upon filing of companion cases to the present one, 
the Commission consented to a stay of the effectiveness of 
the Rule pending review by the District Court, and an 
order to this effect was duly entered in the District Court 
on March 7, 1952. Subsequently, the Trade Co mmi ssion 
filed motions to dismiss the several actions and to vacate 
the stay. The District Court after hearing arguments and 
receiving briefs, granted the motion to dismiss but con¬ 
tinued the stay pending this appeal. (App. 14,19, 20) 

The District Court, misunderstanding the effect of the 
pertinent provisions of the Robinson-Patman Act, was of 
the opinion that the Quantity-Limit Rule had no immediate 
impact but would come into play only in the event that 
the Trade Commission, in a proceeding against an individ- 
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1 CCH Trade Reg. Rep., Par. 11,011. 


nal respondent under Section 2(a), first established a 
prima facie case and ruled out all affirmative defenses that 
might be available to the respondent. Appellant’s position 
is that in any proceeding instituted by the Commission 
under Section 2(a) involving tires and tubes, the applica¬ 
tion of the Buie would be mere formality. Assuming the 
Quantity-Limit Rule to be in effect, the Commission, on 
the basis of its own interpretations of the law, would have 
nothing of substance to act upon other than the application 
of the Quantity-Limit Rule; and that the application of the 
Rule would be purely perfunctory. 

Furthermore, it is Appellant’s position, that it is with¬ 
out any other remedy in the premises if its supplier, rather 
than risk proceedings by the Commission, or treble damage 
suits by other tire distributors, should terminate its ex¬ 
isting contract with Appellant as it has threatened to do 
if the Quantity-Limit Rule should become effective. Ap¬ 
pellant’s supplier, Mansfield, has filed a separate action 
against the Commission and is an appellant in one of the 
companion cases. 

The “minority findings” of Commissioner Mason, 2 dis¬ 
senting from the action of the Commission, are elaborate 
and detailed, and speak eloquently of the manner in which 
the administrative process has been abused by the Trade 
Commission in the promulgation of this, the first Quantity- 
Limit Rule ever to be issued. The exceptionally arbitrary 
action of the Commission in this instance cries out for im¬ 
partial judicial review. 

Statute and Regulation Involved 

Section 2(a) and 2(b) of the Clayton Act, Act of October 
15, 1914, c. 323, Section 2, 38 Stat. 730, as amended by the 
Robinson-Patman Act, Act of June 19, 1936, c. 592, Sec- 


2 CCH Trade Reg. Rep. Par. 11,011, at page 12^208. 
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tion 1, 49 Stat. 1526, U. S. C. Title 15, Section 13 (a) and 
(b). Section 2(a) provides in part as follows: 

“It shall be unlawful for any person engaged in 
commerce, in the course of such commerce, either di¬ 
rectly or indirectly, to discriminate in price between 
different purchasers of commodities of like grade and 
quality, where either or any of the purchases involved 
in such discrimination are in commerce, where such 
commodities are sold for use, consumption, or resale 
within the United States or any Territory thereof or 
the District of Columbia or any insular possession or 
other place under the jurisdiction of the United States, 
and where the effect of such discrimination may be 
substantially to lessen competition or tend to create 
a monopoly in any line of commerce, or to injure, de¬ 
stroy, or prevent competition with any person who ei¬ 
ther grants or knowingly receives the benefit of such 
discrimination, or with customers of either of them: 
Provided, That nothing contained in sections 12, 13, 
14-21, and 22-27 of this title shall prevent differentials 
which make only due allowance for differences in the 
cost of manufacture, sale, or delivery resulting from 
the differing methods or quantities in which such com¬ 
modities are to such purchasers sold or delivered: 
Provided, however, That the Federal Trade Commis¬ 
sion may, after due investigation and hearing to all 
interested parties, fix and establish quantity limits, 
and revise the same as it finds necessary, as to par¬ 
ticular commodities or classes of commodities, where 
it finds that available purchasers in greater quantities 
are so few as to render differentials on account thereof 
unjustly discriminatory or promotive of monopoly in 
any line of commerce; and the foregoing shall then 
not be construed to permit differentials based on differ¬ 
ences in quantities greater than those so fixed and es¬ 
tablished: # • •” 

Section 2(b) provides as follows: 

“Upon proof being made, at any hearing on a com¬ 
plaint under this section, that there has been discrimina¬ 
tion in price or services or facilities furnished, the 
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burden of rebutting the prima-facie case thus made 
by showing justification shall be upon the person 
charged with a violation of this section, and unless 
justification shall be affirmatively shown, the Commis¬ 
sion is authorized to issue an order terminating the 
discrimination: Provided, however, That nothing con¬ 
tained in sections 12, 13, 14-21, and 22-27 of this title 
shall prevent a seller rebutting the prima-facie case 
thus made by showing that Ms lower price or the 
furnishing of services or facilities to any purchaser or 
purchasers was made in good faith to meet an equally 
low price of a competitor, or the services or facilities 
furnished by a competitor.” 

Quantity-Limit Rule 203-1 formulated by the Federal 
Trade Commission under the authority of the so-called 
“quantity limit proviso” and the foregoing Section 2(a) 
on January 4, 1952, wMch order was to become effective 
April 7, 1952, reads as follows: 

“The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
veMcles as a class of commodity is twenty thousand 
(20,000) pounds ordered at one time for delivery at 
one time.” 

The foregoing Quantity-Limit Rule 203-1 was accompa¬ 
nied by “Findings” and “Statement of Basis and Purpose 
V of Quantity-Limit Rule 203-1” of the majority of the Com¬ 
mission and “Minority Findings” of Commissioner 
Mason. 8 

Statement of Points 
• The District Court erred 

i. In concluding as a matter of law that Quantity-Limit 
Rule 203-1 has no immediate impact on Appellant’s busi¬ 
ness; 


* CCH Trade Reg. Rep., Par. 11,011. 
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ii. In failing to hold, on the basis of the allegations in 
the complaint, that Appellant is immediately threatened 
with loss of its valuable contract for the purchase of tires 
and tubes, and will be irreparably injured unless the Court 
should intervene; 

iii. In failing to hold that it had jurisdiction to grant 
the injunctive relief prayed for in the complaint; 

iv. In failing to hold that Appellant was entitled to relief 

under the Declaratory Judgment Act and the Administra¬ 
tive Procedure Act. • 

Summary of Argument 

I. Upon becoming effective, the Quantity-Limit Rule will 
have immediate and disastrous effect upon Appellants re¬ 
placement tire business. Appellant’s present tire purchase 
contract with Mansfield would, under the Robinson-Pat- 
man Act as interpreted by the Trade Commission, auto¬ 
matically be rendered illegal. Under that contract Appel¬ 
lant purchases tires at lower prices than do Mansfield’s 
branded customers who purchase its branded products. 
The Commission would consider that this difference in price 
between competing customers establishes an illegal dis¬ 
crimination under Section 2(a). Federal Trade Commis¬ 
sion v. Morton Salt Co., 334 U. S. 37 (194$). The Com¬ 
mission would unquestionably also rule out any affirmative 
defense of meeting competition if one were offered. Stand¬ 
ard Oil Company v. Federal Trade Commission, 340 U. S. 
231 (1951); Federal Trade Commission v. Staley Manufac¬ 
turing Co., 324 U. S. 746 (1945); Federal Trade Commis¬ 
sion v. Cement Institute, 333 U. S. 683 (1948). The Com¬ 
mission would not likely hold that a lower price is made 
in good faith which is made to meet a price offer which is 
in violation of the Quantity-Limit Rule. The only remain¬ 
ing affirmative defense available would be that of cost justi- 


_ 


9 


fication, but under the express language of the statute 
the Quantity-Limit Buie would bar this defense. 

II. Irreparable injury threatens Appellant if the Quan¬ 
tity-Limit Rule becomes effective. Appellant’s tire sup¬ 
plier has threatened that it will be required to terminate 
its contract with Appellant if the Rule becomes effective 
and, in such event, Appellant’s tire business will be ruined. 
Appellant having no adequate remedy at law, the jurisdic¬ 
tion of the court to grant equitable relief is dear. Colum¬ 
bia, Broadcasting System v. United States, 316 U. S. 407 
(1942); Pierce v. Society of Sisters, 268 U. S. 510 (1925); 
Truax v. Raich, 239 U. S. 33 (1915). 

HI. The case is properly brought under the Administra¬ 
tive Procedure Act and the Declaratory Judgment Act, 
since the legislative act of the Commission in promulgat¬ 
ing the Rule has been completed and Appellant is ad¬ 
versely affected by the Rule. There is a justiciable contro¬ 
versy between Appellant and Appellees. Air Lime Dis¬ 
patchers Ass’n. v. National Mediation Board, 89 U. S. App. 
D. C. 24, 189 F. 2d 685 (1951), cert, denied, 342 U. S. 
849 (1951); McGrath v. Kristensen, 340 U. S. 162 (1950); 
Lehon v. City of Atlanta, 242 U. S. 53, (1916); Aetna Life 
Insurance Co. v. Haworth, 300 U. S. 227 (1937). 

ARGUMENT 

I. The Applicability of the Quantity-Limit Rule to Ap¬ 
pellant Is, Under the Commission’s Interpretation of the 
Law, Not Dependent Upon Future Administrative Action. 

In a proceeding under Section 2(a) against Appellant’s 
supplier, the Commission would unquestionably apply the 
Quantity-Limit Rule to condemn Appellant’s cost plus con¬ 
tract. In view of the manner in which the Commission 
has been applying and interpreting the Robinson-Patman 
Act, we fail to see how the Commission can argue in this 
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court that anything of substance would receive its con¬ 
sideration before the Quantity-Limit Buie was invoked. 

It is true, as the court below points out, that the statute 
does not purport to outlaw every price discrimination. 
Only those price discriminations are rendered illegal “where 
the effect . . . may be substantially to lessen competition 
or tend to create a monopoly. ... or to injure, destroy, 
or prevent competition with any person who either grants 
or knowingly receives the benefit of such discrimination, 
or with customers of either of them”. 

It is further true, as the court below noted, that even 
after a price discrimination is brought within the ban of 
the statute, certain affirmative defenses appear to be still 
available to a respondent. Under Section 2(a), a respond¬ 
ent may justify his discriminations in price if he can show 
that they “make only due allowance for differences in the 
cost of manufacture, sale, or delivery resulting from the 
differing methods or quantities in which such commodities 
are to such purchasers sold or delivered’’. The other mate¬ 
rial affirmative defense is found in Section 2(b) and con¬ 
cerns the defense of good faith meeting of the equally low 
price of a competitor. 

However, it is clear that the Commission will regard the 
lower price charged to Appellant as in and of itself illegal 
under Section 2(a). There is no likelihood that it will sus¬ 
tain a meeting of competition defense. And the defense 
of cost justification is, by the provisions of the statute, 
itself, ruled out if the Quantity-Limit Rule is lawful. 

We will consider first how the Commission would be 
likely to regard the lower price to Appellant. 

It is apparent from the allegations of the complaint, as 
well as from statements concerning cost plus contracts in 
the Statement of Basis and Purpose of the Quantity-Limit 
Rule, 4 that Mansfield sells to Appellant at a lower price 

* CCH Trade Reg. Rep., Par. 11,011. 
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than it does to customers purchasing its branded products. 
(The basis for the difference in price is, of course, the as¬ 
sumption by Appellant of many of the functions and serv¬ 
ices performed by Mansfield for the purchasers of its 
branded products, as indicated previously, supra, p. 3). 
It is apparent from the complaint, also, that Mansfield sells 
its branded products in the same marketing territory in 
which Appellant sells, and Appellant and Mansfield’s other 
customers are thus in competition with each other. (Com¬ 
plaint Par. 15, App. 7). 

In the light of Federal Trade Commission v. Morton Salt 
Company, 334 U.S. 37 (1948), and the consistent attitude 
of the Commission in subsequent cases under Section 2(a), 
the Commission will regard the granting to Appellant under 
its cost plus contract of a lower price than that granted 
to competing purchasers of branded products, as, in and of 
itself, illegally discriminatory within the meaning of Sec¬ 
tion 2(a). In the Morton Salt case, the Supreme Court held 
that a carload discount of only 10 cents per case of salt, 
where the less than carload customer paid $1.60 per case 
and the competing carload customer paid $1.50, alone es¬ 
tablished the illegality of the discrimination. The Court 
actually criticized the Commission for having taken testi¬ 
mony to prove injury to competition. The mere differ¬ 
ence in price, the Court said, gave rise to an inference 
that the buyer paying the higher price was injured and no 
further proof was needed. Since the Morton Salt case, 
the Trade Commission has considered that any significant 
difference in price as among competing customers, estab¬ 
lishes a violation of Section 2(a). 

As appears from the Commission’s findings, the lower 
price available to cost plus purchasers are largely respon¬ 
sible for the institution by the Commission of its quantity 
limit proceedings. Furthermore in connection with the 
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promulgation of the Rule the Commission was required to 
and did find that differentials of the kind received by Appel¬ 
lant were “unjustly discriminatory and promotive of 
monopoly”. There is no reason to anticipate, there¬ 
fore, that the Commission will depart from its established 
views, in order to consider whether any real injury is 
caused by Appellant’s cost plus contract. On the con¬ 
trary, in any proceeding instituted by the Commission 
against Mansfield in respect of its cost plus contract with 
Appellant, the Commission would regard the finding of in¬ 
jury to competition as no more than a formality. 

This is confirmed by the position taken by the Commis¬ 
sion in the case of Minneapolis-Honeywell Regulator Com¬ 
pany v. Federal Trade Commission , 191 F. 2d 786 (7th Cir. 
1951). In that case, the Court of Appeals reversed a find¬ 
ing of the Trade Commission of injury to competition 
where the respondent allowed varying quantity discounts 
on temperature controls to manufacturers of oil heating 
equipment. The controls represented but a fraction of the 
cost of the entire heating unit sold by the manufacturer. 
The Court held that the differences in prices paid by dif¬ 
ferent manufacturers for the temperature controls did 
not affect their ability to compete with one another in the 
sale of the complete heating units. The Commission, how¬ 
ever, maintained that the mere difference in price on the 
temperature controls charged to different manufacturers 
in and of itself proved the violation of the statute, and the 
Commission renewed this contention in its petition for cer¬ 
tiorari to the United States Supreme Court. The petition 
was dismissed due to failure of the Government to file its 
petition in due time, so that no review by the Supreme Court 
was had. 5 

5 21 U.S. L.W. 4084 (Dec. 23,1952), Justice Black, dissenting: from the 
dismissal of the petition for certiorari, stated: “The end resnlt of what the 
Court does today is to leave standing a Court of Appeals decree which 
I think is so clearly wrong that it could well be reversed without argu- 
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The Trade Commission obviously does not accept the 
decision in the Mirmeapolis-Honeywell case. It relies on 
the Morton Salt case and maintains that any substantial 
difference in price to competing customers is alone suf¬ 
ficient to establish a violation of Section 2(a). 

The Commission may not take one view of the law in 
cases which it institutes and urge a different view here. 
In a case instituted by the Commission it would give no 
consideration to whether the lower price to Appellant 
violated Section 2(a). It would consider the violation to be 
established by the mere difference in price. 

There is no likelihood, either, that the Commission in 
a proceeding under Section 2(a) would give any considera¬ 
tion to the defense of good faith meeting of competition. 

The Supreme Court has recently held that that defense, 
if established, constitutes an absolute defense to a charge 
under Section 2(a). Standard Oil Company v. Federal 
Trade Commission, 340 U.S. 231 (1951). 6 Where, however, 
a Quantity-Limit Rule is extant which purports to outlaw 
any price lower than a carload quantity price, it would be 
rather out of character for the Trade Commission to hold 

ment.” The petition for certiorari filed on behalf of the Commission in 
the Supreme Court sets forth the view of the Commission as to any signifi¬ 
cant difference in price among competing customers establishing a prima 
facie case. The Commission said: "... in the present case the Com¬ 
mission found that there had been substantial price discrimination among 
customers competing with each other ... a finding which under Morton 
Salt is sufficient to establish a violation of Section 2(a) . . . ” (p. 
12). Clearly the Trade Commission does not accept the decision of the 
Court of Appeals in the Minneapolis-Honey well case as a correct inter¬ 
pretation of the law, and will hardly so contend in this Court. 

•Under the case of Federal Trade Commission v. Staley Manufactur¬ 
ing Co., 324 U.S. 746 (1945), the defense is held to apply where the 
seller had reason to believe that he had to offer that price in order to 
meet the equally low offer of a competitor available to the particular cus¬ 
tomer. The Act, said the Court, u . . . places emphasis on individual com¬ 
petitive situations, rather than upon a general system of competition.” 
324 U.S. at 753. See also Federal Trade Commission v. Cement Institute, 
333 U.S, 683, 725 (1948). 
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that the meeting of such a prohibited price would be in 
good faith. 

The Commission has not to date sustained the meeting 
of competition defense in any case. In view of the posi¬ 
tion taken by it in the Standard Oil case, disclosing a 
veritable determination not to allow that defense to be 
sustained under any circumstances, it is not likely that the 
Commission would permit the meeting of a lower price 
which was offered in defiance of the Quantity-Limit Rule. 

The Quantity-Limit Rule would also be deemed by the 
Commission to bar the cost justification defense. 

It was suggested by Commission counsel below, that 
the Quantity-Limit Rule would be applied only in the event 
that the cost justification defense is offered and sustained; 
that if that defense is not made out, then the Quantity- 
Limit Rule never would come into play. But we venture to 
express the doubt that this Court would countenance any 
such “Alice in Wonderland” or “Gilbert and Sullivan” 
type of administrative proceeding wherein a respondent 
would be required to go to the great expense and effort of 
demonstrating his cost justification, knowing full well all 
along that if he should succeed in establishing this defense 
it would be automatically ruled out under the Quantity- 
Limit Rule. 

Nor is the Quantity-Limit Rule in any respect a mere 
statement of policy governing the exercise of discretion by 
the Commission in a proceeding under Section 2(a). The 
statute itself provides, in so many words, that once a Quan¬ 
tity-Limit Rule has been promulgated, the cost justification 
proviso “shall then not be construed to permit differen¬ 
tials based on differences in quantities greater than those 
so fixed and established.” 

By virtue of this language of the statute, once the Com¬ 
mission has promulgated a Rule, it retains no discretion as 
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to its exercise. The Rule supersedes the cost justification 
proviso to the extent that the Rule prohibits any greater 
discounts than those which it authorizes. That the Commis¬ 
sion itself has acted on this very premise is demonstrated 
by the manner in which it promulgated the Rule and set a 
date for it to take effect. Its consent to a stay of the Rule 
can indicate only that unless stayed the Rule would have 
some effectiveness. 

In summary, in any proceeding brought by the Commis¬ 
sion under Section 2(a) to challenge the validity of Ap¬ 
pellant’s contract with Mansfield, one would he deluding 
himself if he believed that there was any matter of sub¬ 
stance which would receive consideration from the Commis¬ 
sion. The difference in price as between purchasers of 
Mansfield’s branded products and Appellant, under its 
cost plus contract, would be held to be illegal by the Com¬ 
mission under the Morton Salt case. The respondent would 
be automatically put to his affirmative defenses. The Com¬ 
mission would not consider a meeting of competition de¬ 
fense. The only other affirmative defense, cost justification, 
is ruled out under the language of the statute. The Com¬ 
mission would consider that it had nothing of substance to 
act upon; it would merely apply the Quantity-Limit Rule. 

II. The Court Has Jurisdiction to Protect Appellant 
Against Immediate and Irreparable Injury. 

It seems apparent from the opinion of the Court below 
that it would have denied the motion to dismiss if it had 
been satisfied that in a proceeding under Section 2(a), 
the Commission would give consideration to no matter of 
substance, but would simply apply the Quantity-Limit Rule. 
In any event, if, as we contend, the Quantity-Limit Rule 
does strike directly at the validity of Appellant’s contract 
with Mansfield, it would seem to be indisputable that the 
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District Court had jurisdiction to pass upon the lawfulness 
of the Rule. 

It is to be noted that Appellant is a purchaser and, as 
such, has no recourse whatsoever if its supplier should 
choose not to ignore the Rule and risk the consequences, 
either in the form of a proceeding by the Trade Commis¬ 
sion, or through treble damage actions by tire distributors 
or others. The complaint alleges that Mansfield has threat¬ 
ened Appellant that it will be compelled to terminate its 
contract if the Rule becomes effective. This allegation is 
to be taken as true on the motion to dismiss. 

In these circumstances, the advice of the lower Court 
that the parties may, if they choose, ignore the Rule and 
go about their business, is gratuitous at best. If, on ac¬ 
count of the Rule, Mansfield should terminate its contract 
with Appellant, it is not clear just how Appellant would be 
free to carry on its business as usual. 

Furthermore, in the light of what has been said above, 
it cannot be gainsaid that Mansfield has just cause to be¬ 
lieve that it will be compelled to comply with the Rule if 
it is valid. From Mansfield’s viewpoint, the various alterna¬ 
tives cited by the Court below, which might intervene be¬ 
tween proceedings brought against Mansfield by the Trade 
Commission and the application of the Quantity-Limit Rule, 
may well appear as slender reeds. In reality they are as 
thin as air. If they exist in form they are entirely lack¬ 
ing in substance. If the Rule is valid. Appellant’s con¬ 
tract with Mansfield is invalid. If the Rule is placed in 
effect, and Mansfield chooses to comply rather than face 
extended litigation and the danger of enormous claims for 
damages, Appellant’s tire business will be ruined, and it 
will have no recourse except in this action. 

Appellant having no remedy at law, and being threatened 
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with imminent destruction of its business, as alleged in its 
complaint, the jurisdiction of the Court is well settled. 
Columbia Broadcasting System v. United States, 316 U. S. 
407 (1942), would seem to be on all fours with the present 
case. 

In the Columbia Broadcasting System case the Federal 
Communications Commission issued regulations denomi¬ 
nated as an “expression” of “general policy” declaring 
that no license would be granted or renewed to any radio 
broadcasting station if it had a contract with a radio net¬ 
work containing certain prohibited clauses. The complain¬ 
ant, Columbia Broadcasting System, a radio network hav¬ 
ing contracts containing the prohibited clauses with ap¬ 
proximately 115 radio stations, brought suit in the United 
States District Court, alleging that the regulations unless 
enjoined would cause it irreparable injury in view of the 
fact that many of the radio stations having contracts with 
it had threatened cancellation because of the regulations 
adopted by the Federal Communications Commission. The 
complaint alleged that loss of the contracts would competely 
disrupt plaintiff’s network operations and result in ir¬ 
reparable injury. 

The District Court dismissed the complaint. On appeal 
the Supreme Court reversed, holding that the complainant 
had demonstrated that it would be irreparably injured by 
deprivation of its valuable contracts, and consequently the 
network had standing to challenge the validity of those 
regulations in court. 

In holding that plaintiff was entitled to sue, the Supreme 
Court passed on virtually every contention raised by Ap¬ 
pellees below in this case. "With respect to the initial con¬ 
tention made by the Appellees and adopted by the court 
below, namely, that the challenged administrative act “com- 
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mands nothing; nor does it prohibit anything,’’ and thus 
is not judicially reviewable, the Court stated: 

* 1 The particular label placed upon it [the regulations] 
by the Commission is not necessarily conclusive, for 

it is the substance of what the Commission has pur- 
. ported to do, and has done which is decisive. 


“Appellant’s standing to maintain the present suit in 
equity is unaffected by the fact that the regulations 
are not directed to appellant and do not in terms com¬ 
pel action by it or impose penalties upon it because 
of its action or failure to act. It is enough that, by 
setting the controlling standards for the Commission’s 
action, the regulations purport to operate to alter and 
affect adversely appellant’s contractual rights and 
business relations with station owners whose applica¬ 
tions for licenses the regulations will cause to be re¬ 
jected and whose licenses the regulations may cause 
to be revoked.” (pp. 416, 422) 

The next Government contention was that the regula¬ 
tions were not subject to judicial scrutiny because, it was 
claimed, they imposed no immediate sanction on the net¬ 
work. It was asserted there, just as here, that the rights 
of the network and licensees were affected only upon the 
contingency of future administrative action. The Supreme 
Court disposed of this claim in a manner that should be 
decisive here. It said: 

“The order here is not one, as the Government argues 
and as the court below seemed to think, where the com¬ 
plainant’s rights are affected only on the contingency 
of future administrative action as in United States v. 
Los Angeles & S. L. R. Co. • • • 

“Here the Commission exercised its rule-making power 
by adopting regulations whose operation is not made 
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subject to future administrative determinations, save 
only as the Commission may be called on to decide in 
any given case whether a station’s contract with a net¬ 
work is within the regulations. The regulations’ ap¬ 
plicability to all who are within their terms does not 
depend upon future administrative action. Instead 
they operate to control such action and to determine 
in advance the rights of others affected by it. The Com¬ 
mission gave its own recognition that such is their 
operation by its successive postponements of the effec¬ 
tive date of the order for a period now expired, and 
by its suspension of Regulations 3.106 and 3.107, in 
order to enable the networks to dispose of their prop¬ 
erties. 










“Having adopted this order under its rule-making 
power, the Commission cannot insist that the appellant 
be relegated to that judicial review which would be ex¬ 
clusive if the rule-making power had never been ex¬ 
ercised and consequently had never subjected appellant 
to the threatened irreparable injury.” (pp. 420-421) 
(Emphasis added) 

It is significant that here, too, the Federal Trade Com¬ 
mission has given “its own recognition” of the controlling 
effect of the Quantity-Limit Rule by postponing the “effec¬ 
tive date” from January 4,1952, when the rule was promul¬ 
gated, to April 7, 1952, and subsequently consenting to a 
stay of the effectiveness of the Rule pending court review. 
If the Rule were a mere declaration of future policy, post¬ 
ponement of the “effective date” would have been unneces¬ 
sary. 

The Supreme Court next disposed of the argument that 
the complainants would have an adequate administrative 
remedy by intervention in any Commission proceedings 
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dealing with the validity of the network regulations. The 
Court declared: 

“It is to avoid the irreparable injury which would re¬ 
sult from such wholesale cancellations of its contracts, 
induced by the force of the regulations, that appellant 
makes its attack on them now rather than in later pro¬ 
ceedings on the individual applications for licenses in 
those cases, if any, in which the stations are willing to 
seek licenses without complying with the prerequisites 
laid down by the regulations. 

“The issues in such a proceeding are not necessarily 
the same as the issues here. Intervention in it would 
afford appellant no assurance either of an adjudication 
of appellant’s contentions or that the action of other 
stations would be governed by it.” (p. 423) (Emphasis 
added) 

So here the privilege of Appellant to intervene in a pro¬ 
ceeding brought against Mansfield will give Appellant little 
comfort, particularly if Mansfield (like the station owners 
in the Columbia Broadcasting System case) chooses not 
to contest. 

The Supreme Court concluded: 

“The ultimate test of reviewability is not to be found 
in an overrefined technique, but in the need of the re¬ 
view to protect from the irreparable injury threatened 
in the exceptional case by administrative rulings which 
attach legal consequences to action taken in advance 
of other hearings and adjudications that may follow, 
the results of which the regulations purport to con¬ 
trol.” (p. 425) v 

Pierce v. Society of Sisters , 268 U. S. 510 (1925), seems 
also much in point. There the petitioners who operated 
private schools sought to enjoin the operation of an Oregon 
statute requiring all children to attend public schools. Suit 
was instituted in 1924, although the statute, by its terms, did 


21 


not become effective until 1926. The petitioners alleged that 
the statute caused them irreparable injury, even though it 
was directed by its terms at the children, because of its 
disruptive effect upon their operation of a private school. 
The Supreme Court held that petitioners had properly 
sought equitable relief, stating: 

“The suits were not premature. The injury to ap¬ 
pellees was present and very real,—not a mere pos¬ 
sibility in the remote future. If no relief had been 
possible prior to the effective date of the act, the in¬ 
jury would have become irreparable. Prevention of 
impending injury by unlawful action is a well-recog¬ 
nized function of courts of equity.’’ (p. 536) 

A similar landmark in this branch of the law is Truaac v. 
Raich, 239 U. S. 33 (1915), where the Supreme Court held 
that an employee, even though his contract of employment 
was terminable at will, had standing to seek judicial relief 
against the enforcement of a statute directed against his 
employer which affected the employee’s right to employ¬ 
ment. 

TTT . The Present Suit Palls Squarely Within the Require¬ 
ments of the Administrative Procedure Act and the Declara¬ 
tory Judgment Act. 

The Appellant in its complaint challenges the legality of 
Quantity-Limit Rule 203-1 on both substantive and proce¬ 
dural grounds and asks that it be judicially reviewed. The 
Rule is legislative in character and constitutes the final 
act in the proceeding which the Commission evolved in aid 
of the ill-defined authority granted it by the Quantity Limit 
Proviso of Section 2(a) of the Robinson-Patman Act. 
There exists under the Act no express provision for review 
of the legality of quantity limits established by the Federal 
Trade Commission. Following promulgation of the Rule, 
nothing further is necessary to the accomplishment of the 




Commission’s objectives, as has been shown above, unless 
it becomes necessary in the case of violators to proceed to 
impose sanctions. That this is true is evident from the 
findings of the Commission which accompanied the promul¬ 
gation of Quantity-Limit Rule 203-1 where the Commis¬ 
sion said: 7 

“In any event the capacity of the Act should be ex¬ 
hausted in an attempt to remedy the evil. This will be 
accomplished by the promulgation of the rule and, if 
necessary, the institution of proceedings to enforce it 
under complaints against sellers, purchasers, or both, 
charging violation of Section 2 as implemented by it.” 

In Air Line Dispatchers Ass’n. v. National Mediation 
Board , 89 U. S. App. D. C. 24, 189 F. 2d 685 (1951), 
cert. den. 342 U.S. 849 (1951), this Court declared that 
under the Administrative Procedure Act persons who were 
employed outside the continental United States by a United 
States air carrier had standing to seek judicial review of a 
ruling of the Board that they were not entitled to certain 
statutory benefits. This Court said: 

“Nevertheless the purpose of § 10 is to afford review 
unless the matter has been committed to agency discre¬ 
tion—a situation not now presented—or unless Con¬ 
gress has otherwise decided. When, as in the Switch¬ 
men’s case, it had been held that Congress had mani¬ 
fested its intention to exclude review the new legisla¬ 
tion was not to be construed as changing the situation. 
On the other hand, the general purport of the statute 
is that persons suffering legal wrong because of 
agency action, or adversely affected or aggrieved 
thereby, should be allowed by §10 to obtain judicial 
consideration.” (p. 689) 

Similarly, the case presents a proper situation for a 
declaratory judgment. A case analogous to the present 


7 CCH Trade Reg. Rep., Par. 11,011 at page 12,208. 
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one was McGrath v. Kristensen, 340 TJ.S. 162 (1950), relat¬ 
ing to the ineligibility of a Danish citizen for naturaliza¬ 
tion and the refusal of the Attorney General to suspend 
deportation proceedings. Instead of attempting to secure 
redress through the traditional remedy of habeas corpus 
after arrest for deportation, the alien sought a declaratory 
judgment that the Attorney General and other immigration 
officials must decide that the alien was eligible for naturali¬ 
zation. The lower court dismissed the complaint, but this 
Court reversed. 86 U.S. App. D. C. 48,179 F. 2d 796. The 
Supreme Court affirmed, saying: 

“The judgment sought in this proceeding would be 
binding and conclusive on the parties if entered and the 
question is justiciable. 

“Where an official’s authority to act depends upon 
the status of the person affected, in this case eligibility 
for citizenship, that status, when in dispute, may be 
determined by a declaratory judgment proceeding after 
the exhaustion of administrative remedies. • * •” 
(pp. 168, 169) 

Similarly here, administrative procedures having been 
completed, Appellant is not required to await the effective 
date of the Quantity-Limit Rule and the deprivation of its 
tire business before it can obtain judicial declaration of the 
legality of the Rule purportedly promulgated. It is appar¬ 
ent that the present matter comes within the classic descrip¬ 
tion of a “controversy” found in Chief Justice Hughes’ 
opinion in Aetna Life Insurance Co. v. Haworth, 300 U. S. 
227 (1937): 

“A justiciable controversy is thus distinguished from 
a difference or dispute of a hypothetical or abstract 
character; from one that is academic or moot • • • 
Where there is such a concrete case admitting of an im- 
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mediate and definitive determination of the legal rights 
of the parties in an adversary proceeding upon the facts 
alleged, the judicial function may be appropriately ex¬ 
ercised although the adjudication of the rights of the 
litigants may not require the award of process or the 
payment of damages. # * (pp. 240-241) 

It is said that to 11 complain of a ruling, one must be made 
the victim of it.” Lehon v. City of Atlanta, 242 U. S. 53, 
56 (1916). Here Appellant is not only a victim of the Quan¬ 
tity-Limit Rule, but was specifically intended to be a victim 
by the Commission, which promulgated the Rule. The 
Rule was aimed directly at Appellant’s manner of purchas¬ 
ing its tires and tubes and is designed to prevent Appellant 
from continuing to purchase on a cost plus basis. 

Conclusion 

The decision of the District Court should be reversed and 
the cause remanded to that court with directions to hear 
and determine the cause on the merits. 

Respectfully submitted, 

Hammond E. Chapfetz, 

Perry S. Patterson, 

Herbert J. Miller, Jr., 

800 World Center Building , 
Washington, D. C. 

Attorneys for Appellant. 
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IN THE 

United States District Court 

FOB THE DISTRICT OF COLUMBIA 


COMPLAINT FOR INJUNCTION 


Civil Action No. 3383-’52 

THE AMERICAN OIL COMPANY, American Building, 

Baltimore 3, Maryland, 

„ - . Plaintiff, 

agavnst " 

FEDERAL TRADE COMMISSION, JAMES M. MEAD, 
LOWELL B. MASON, JOHN CARSON, STEPHEN 
J. SPINGARN and ALBERT A. CARRETTA, Penn¬ 
sylvania Avenue at 6th Street, N. W., Washington, 
D. C., Defendants 


Plaintiff, complaining of Defendants, alleges as follows: 

Parties 

1. Plaintiff, The American Oil Company, is a corporation 
organized and existing under and by virtue of the laws of 
the State of Maryland and has its principal office in the 
City of Baltimore, State of Maryland. 

2. Plaintiff is engaged, among other things, in the sale 
throughout the eastern section of the United States, under 
the trade-mark, “AMOCO”, of replacement tires and tubes 
made of natural and/or synthetic rubber for use on motor 
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vehicles. It purchases annually, directly from the manu¬ 
facturer, tires and tubes in very substantial quantities. 

3. Defendant, Federal Trade Commission (hereinafter 
sometimes referred to as the “Commission”), is an admin¬ 
istrative tribunal created by the Federal Trade Commission 
Act of 1914, 38 Stat. 717, as amended, 15 U. S. C. A. § 41, 
and is charged, among other things, with the administration 
and enforcement of the Clayton Act as amended by the 
Robinson-Patman Act, 15 U. S. C. A. § 13. It is found and 
has its place of business and residence within the District 
of Columbia, 15 U. S. C. A. § 43. 

4. The individual Defendants named above are all the 

members of the Commission and are found and have 
534 their places of business and official residences in the 
District of Columbia. Each is sued individually and 
as a member of the Commission. 

Jurisdiction 

5. Plaintiff is a citizen of the State of Maryland, and the 
Defendants are resident and are found in the District of 
Columbia. The matter in controversy exceeds, exclusive 
of interest and costs, the sum of $3,000. The jurisdiction 
of this Court is invoked under § 11-306, § 11-315, § 11-324, 
and § 11-325 of the District of Columbia Code (1940 Ed. as 
amended); under the Act of June 25,1948, 62 Stat. 930, 931, 
28 U. S. C. A. § 1331, § 1332, § 1337; under § 10 of the Ad¬ 
ministrative Procedure Act, 60 Stat. 243, 5 U. S. C. A. 
§ 1009, and under the Declaratory Judgments Act, 62 Stat. 
964, as amended, 28 U. S. C. A. § 2201, § 2202. The action 
arises under the Constitution of the United States and the 
Clayton Act, 38 Stat. 730, as amended by the Robinson- 
Patman Act, 49 Stat 1526,15 U. S. C. A. § 13, as hereinafter 
more fully appears. 


6. Section 2(a) of the Clayton Act, 38 Stat. 730, as 
amended by the Robinson-Patman Act, 49 Stat. 1526, 15 
U. S. C. A. § 13(a) provides in part as follows: 

“It shall be unlawful for any person engaged in com¬ 
merce, in the course of such commerce, either directly 
or indirectly, to discriminate in price between different 
purchasers of commodities of like grade and quality, 
where either or any of the purchases involved in such 
discrimination are in commerce, where such commodi¬ 
ties are sold for use, consumption, or resale within the 
United States or any Territory thereof or the District 
of Columbia or any insular possession or other place 
under the jurisdiction of the United States, and where 
the effect of such discrimination may be substantially 
to lessen competition or tend to create a monopoly in 
any line of commerce, or to injure, destroy, or prevent 
competition with any person who either grants or 
knowingly receives the benefit of such discrimination, 
or with customers of either of them: Provided, That 
nothing contained in sections 12, 13, 14-21, and 22-27 
of this title shall prevent differentials which make only 
due allowance for differences in the cost of manufac¬ 
ture, sale, or delivery resulting from the differing 
methods or quantities in which such commodities 
535 are to such purchasers sold or delivered: Pro¬ 
vided, however, That the Federal Trade Com¬ 
mission may, after due investigation and hearing to all 
interested parties, fix and establish quantity limits, 
and revise the same as it finds necessary, as to particu¬ 
lar commodities or classes of commodities, where it finds 
that available purchasers in greater quantities are so 
few as to render differentials on account thereof un¬ 
justly discriminatory or promotive of monopoly in any 
line of commerce; and the foregoing shall then not be 
■ construed to permit differentials based on differences 
in quantities greater than those so fixed and estab¬ 
lished: • • •” 


4 


The Quantity Limit Rule 

7. Purporting to act under the so-called “quantity limit 
proviso” of the foregoing Section 2(a), on January 4,1952 
the Commission promulgated a quantity limit order desig¬ 
nated as Quantity Limit Rule 203-1 to fix and establish a 
quantity limit as to replacement tires and tubes made of 
natural or synthetic rubber for use on motor vehicles, which 
order was to become effective April 7, 1952 and reads as 
follows: 

“The quantity limit as to replacement tires and 
tubes made of natural or synthetic rubber for use on 
motor vehicles as a class of comodity is twenty thou¬ 
sand (20,000) pounds ordered at one time for delivery 
at one time.” 

8. The foregoing Quantity Limit Rule 203-1 was accom¬ 
panied by “Findings” and “Statement of Basis and Pur¬ 
pose of Quantity Limit Rule 203-1” of the majority of the 
Commission and “Minority Findings” of Commissioner 
Mason. 

9. Except as temporarily stayed by order of this Court, 
the Commission proposes to enforce said order against 
Plaintiff and against Plaintiff’s actual and potential 
sources of supply of tires and tubes. 

Plaintiff’s Business 

10. Plaintiff’s principal business is the distribution and 
sale of gasoline and lubricating oils and greases for use in 
motor vehicles to distributors, retail dealers, consumers 
and operators of service stations. In conjunction with the 
sale of the foregoing products, Plaintiff also distributes 
and sells to most of its said customers large quantities of 

natural and/or synthetic rubber tires and tubes as 
536 well as a wide range of automotive accessories for 
replacement use in motor vehicles. The sale of tires 
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and tubes and automotive accessories by Plaintiff enables 
it to benefit from the economies derived from the simul¬ 
taneous marketing of varied but related items, and also 
enables Plaintiff better to serve its customers by making 
available to them, under Plaintiff’s trade-mark and brand 
designation, a more or less complete line of related products 
having wide trade and consumer acceptance. 

11. In the conduct of its business along the Eastern Sea¬ 
board of the United States, Plaintiff operates principal 
warehouses in twelve states and the District of Columbia 
and in excess of 100 sub-warehouses and storage facilities 
throughout the eighteen states making up its present 
marketing territory; in addition, it sells AMOCO tires and 
tubes to in excess of 350 wholesale distributors and jobbers 
in such marketing territory. Plaintiff sells AMOCO tires 
and tubes directly to approximately 7700 operators of retail 
gasoline service stations in its marketing territory, and 
Plaintiff’s distributors serve an additional 6800 operators 
of retail gasoline service stations in said marketing terri¬ 
tory. Thus, the aggregate number of retail outlets handling 
AMOCO tires and tubes acquired from Plaintiff or its 
distributor customers is in excess of 14,500, and the annual 
volume of sales amounts to in excess of seven million 
dollars. 

12. Plaintiff purchases its tires and tubes from the Mans¬ 
field Tire & Rubber Company, located at Mansfield, Ohio, 
under a contract which may be terminated by either party 
upon six months written notice. Under this contract, 
Mansfield is bound to sell to Plaintiff at Mansfield’s cost of 
manufacture plus six per cent. Molds used in the manu¬ 
facture of tires for Plaintiff are purchased and owned by 
Plaintiff. All tires and tubes made by Mansfield for Plain¬ 
tiff carry Plaintiff’s trade-mark “AMOCO” and the de¬ 
signs for AMOCO tires and tubes are determined by 
Plaintiff. 


13. AMOCO tires and tubes are supplied by Mans- 
537 field to Plaintiff at times and in the quantities re¬ 
quired by Plaintiff in such manner as to make pos¬ 
sible the maximum economies in manufacture. By limiting 
the sizes of tires and tubes to those in greatest demand and 
restricting the number of different styles, further economies 
are obtained. Under the contract between Plaintiff and 
Mansfield, Mansfield is required only to obtain the neces¬ 
sary raw materials and to fabricate the AMOCO tires and 
tubes. Plaintiff takes delivery f. o. b. Mansfield’s plant 
and assumes responsibility for and the full costs of all 
transportation, warehousing and handling. Plaintiff per¬ 
forms the entire distributive function and bears all of the 
costs of selling, advertising and promoting the sale of 
AMOCO tires and tubes. In addition, Plaintiff handles all 
compliance with -warranties and replacement of defective 
and rejected tires and bears the entire cost thereof. 

14. Because Mansfield performs virtually no services 
other than that of manufacturing, and due to provision 
made for economies in the manufacturing operation as above 
set forth, lower prices charged to Plaintiff as compared 
with prices charged to purchasers of Mansfield’s products 
bearing Mansfield’s own nationally advertised trade-mark 
must be presumed to be more than offset by the lower costs 
applicable to tires and tubes made for Plaintiff. In addi¬ 
tion, Plaintiff’s method of contracting for its requirements 
and the orderly manner in which Plaintiff takes delivery 
reduces Mansfield’s over-all costs applicable to sales of 
its products to all of its customers and thereby materially 
benefits its other customers and the ultimate consumers of 
its products. 

15. Plaintiff, in the distribution of AMOCO tires and 
tubes, competes with Mansfield and with each of the other 
manufacturers of tires and tubes, and with the suppliers of 
all of the numerous private brands of tires and tubes which 
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are sold in its marketing territory. By reason of its cost 
pins contract. Plaintiff is enabled to compete as effectively 
as if it were itself engaged in manufacturing its own tires 
and tubes. Far from promoting monopoly, Plain- 
538 tiff’s sales of AMOCO tires and tubes has had, and 
v can have, only the effect of intensifying competition 
through offering to distributors and dealers, and through 
them to consumers, an additional brand of tires and tubes 
of high quality and high public acceptance. It has benefited 
Plaintiff’s distributors and dealers by enabling them to sell 
under Plaintiff’s well-recognized trade-marks, an additional 
line of products, thereby increasing their sources of reve¬ 
nue, decreasing their dependence on the sale of petroleum 
products only, and assisting them to offer better and more 
complete services and facilities to the public. 

16. Plaintiff’s AMOCO tires and tubes are sold at retail 
by more than 14,500 gasoline service stations who compete 
with many thousands of other service station operators and 
other types of tires dealers and retail tire outlets handling 
other competitive brands of tires and tubes. Plaintiff com¬ 
menced to market its own brand of tires and tubes in 1944. 
Prior thereto and since then, the number of different brands 
of tires and tubes sold in its marketing territory has con¬ 
tinually increased. The number of persons engaged in each 
stage of distribution, both at wholesale and at retail, has 
likewise continued to increase substantially. The increased 
competition thus engendered has involved no element of 
monopoly or discrimination, and has materially benefited 
consumers. 

Quantity Limit Buie Illegal, Contrary to the Statute, and 

Unconstitutional 

17. Quantity Limit Buie 203-1 is illegal, contrary to the 
statute, and unconstitutional, in the following respects and 
for the following reasons: 
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(a) It was promulgated without adequate notice, investi¬ 
gation or hearing as required by the Constitution, the Ad¬ 
ministrative Procedure Act and Section 2(a) of the Clay¬ 
ton Act. 

(b) Neither the order nor the findings of the Commission 
are supported by the limited facts considered by the Com¬ 
mission. There is no evidence in the record before 

539 the Commission which supports a quantity limit 
of 20,000 pounds, or any quantity limit. Nothing 
contained in the findings promulgated by the Commission 
supports a quantity limit of 20,000 pounds, or any other 
quantity limit. 

(c) The Commission’s order and findings are not in 
conformity with the quantity limit proviso of the statute 
in that: 

(i) They were not promulgated “after due investigation 
and hearing.” 

(ii) The Commission’s finding of “fewness” of avail¬ 
able purchasers in greater quantities than that established 
by the quantity limit rule is arbitrary and capricious and 
unsupported by any facts of record. There is no evidence 
to support any finding of fewness of available purchasers 
within the meaning of the quantity limit proviso. Since the 
inception of Plaintiff’s AMOCO tires and the private brand 
tires of other oil companies and other distributors, the num¬ 
ber of sellers has increased at each level of distribution. 
The number of tired distributors in Plaintiff’s market area, 
as well as nationally, has substantially increased due to the 
availability of the added brands. And the number of deal¬ 
ers handling tires, and the number of convenient locations 
at which tires are available have very substantially in¬ 
creased. Consumers have enjoyed a wider choice of tires, 
from a greater number of sources, and at a greater number 
of convenient locations. Prior to the inception of oil com- 
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pany private brands such as that of Plaintiff, few retail 
service stations offered tires and tubes for sale. Cur¬ 
rently over 285,000 retail gasoline service stations through¬ 
out the United States sell tires not only under oil company 
brands but also under manufacturers’ brands and other 
private brands. 

(iii) Neither the evidence nor the findings of the Com¬ 
mission are concerned with differentials based on “quanti¬ 
ties ’ ’ as required by the quantity limit proviso. Instead the 
Commission confuses all price differentials regardless of 
whether based on “quantities” or “methods” of sale. The 

Commission has not in fact made any study of price 
540 differentials attributable to quantities purchased. 

The ordinary manufacture and sale of tires involves a 
large bundle of services concerned with design, testing, 
manufacturing, financing, advertising, promoting and sell¬ 
ing, warehousing, distributing and transporting. Under 
a contract such as that between Mansfield and Plaintiff, the 
manufacturer is in whole or in part relieved of the responsi¬ 
bility and cost of many of these services, i. e., design, testing, 
financing, advertising, promoting, selling, warehousing, dis¬ 
tributing and transporting. Virtually only the process of 
fabrication remains to be done by the manufacturer. To 
the extent that the private brand distributor provides the 
services which would otherwise be the manufacturer’s, it 
is entitled to, and must be permitted to, receive reductions 
in price which are justified by the manufacturer’s reduction 
in costs or be foreclosed from effectively selling tires in 
competition with other distributors for whom services are 
provided by the manufacturer, who do not have to bear 
such costs. Under the quantity limit rule as promulgated 
by the Commission, the private brand distributor is required 
to compensate the manufacturer for services which the 
private brand distributor has itself undertaken at its own 


; * 




cost and expense and of which the manufacturer has been 
relieved. No allowance is permitted to the private brand 
distributor on account of the services assumed by it. The 
effect thereof is to discriminate against it by requiring it to 
pay for services which it has not undertaken to purchase and 
from which it does not benefit. 

(iv) There is no evidence of record, and no facts have 
been adduced by the Commission, to support its finding that 
price differentials barred by the quantity rule are 1 ‘unjustly 
discriminatory or promotive of monopoly.’’ On the con¬ 
trary, by eliminating private brands such as Plaintiff’s, the 
effect of the quantity limit rule would be to promote 
monopoly. 

The manufacture of tires by tire manufacturers for Plain¬ 
tiff and other oil companies, and other private brand 
541 distributors, is the result of normal, sound com¬ 
petition. Those manufacturers which produce pri¬ 
vate brand tires do so to keep the business from going to 
competitors, or to dissuade private brand distributors from 
going into manufacturing, or to increase their own volume 
of production, thus reducing costs. By avoiding duplica¬ 
tion of facilities and permitting more intensive utilization 
of existing facilities, the manufacture of private brand tires 
by tire manufacturers makes for greater efficiency, lower 
costs and lower prices. 

Except for individual differences in efficiency, Plaintiff 
just as any other private brand distributor, enjoys no un¬ 
lawful advantages with respect to purchasing, warehous¬ 
ing, distributing or selling tires and tubes. Tire dealers 
who are also retail gasoline dealers enjoy the advantage 
of location and access to the consumer, and thus provide 
better service. The advantages of location, access to the 
consumer, and superior service, are no basis for preventing 
sales of private brand tires by oil companies to gasoline 


dealers. Gasoline dealers handling tire manufacturers * 
brands enjoy these same advantages. 

(d) Quantity Limit Rule 203-1, embodying the Commis¬ 
sion’s construction and application of the quantity limit 
proviso of Section 2(a) of the Robinson-Patman Act, is in 
violation of the due process clause of the Fifth Amendment 
for the following reasons: 

(i) It is unreasonably vague and indefinite. 

(ii) It is arbitrary and capricious and would deprive 
Plaintiff and its customers and ultimate consumers of the 
benefits of the efficiencies and economies inherent in Plain¬ 
tiff’s methods of buying and distributing tires and tubes 
without any adequate basis either in law or in fact. 

18. By virtue of the foregoing facts a controversy exists 
within the meaning of the Federal Declaratory Judgments 
Act between Plaintiff and Defendants as to the validity of 
Quantity Limit Rule 203-1. 

542 19. The Quantity Limit Rule 203-1 is a final order 

for which review is provided in Section 10 of the 
Administrative Procedure Act. 

Irreparable Injury and Peril to Plaintiff 

20. Unless Quantity Limit Rule 203-1 is declared invalid 
and unenforceable, Plaintiff will be irreparably injured and 
will have no adequate remedy at law: 

(a) Mansfield Tire and Rubber Company has informed 
Plaintiff and threatened that it will be forced to terminate 
its contract with Plaintiff in the event Quantity Limit Rule 
203-1 becomes effective. Such action would completely dis¬ 
rupt Plaintiff’s tire and tube business, lessen the value of 
its property, and render its operations more costly and less 
profitable. 

(b) If Plaintiff should be compelled to purchase from 
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Mansfield in accordance .with the quantity limit rule, Plain¬ 
tiff would be forced to pay Mansfield for services which 
Plaintiff performs. Plaintiff could not pay the cost of per¬ 
forming these services and pay Mansfield “phantom” costs 
covering these same services and still sell brand-name tires 
at a competitive price. 

(c) The quantity limit rule threatens to destroy the value 
of the facilities established by Plaintiff to handle its tire 
and tube business and to injure materially the good will 
of its trade-marks and trade-names. Such facilities could 
not be utilized if Plaintiff were forced to pay the same 
price as all other purchasers of quantities of 20,000 pounds, 
even though it provided for itself numerous service:: which 
were furnished by the manufacturer to other purchasers. 

(d) Failure of either Plaintiff or Mansfield to comply 
with the quantity limit rule subjects both to the im- 

543 mediate threat of triple damage suits by hundreds of 
dealers in tires and tubes, many of whom have been 
instrumental in initiating the proceedings which resulted 
in the rule and who have indicated a determination that the 
rule should be made effective. 

(e) Plaintiff does not have available to it any action at 
law, and if such an action were available, the amount of 
Plaintiff’s damages would be too speculative to permit of 
ascertainment in an action at law. 

Wherefore, Plaintiff prays: 

1. That a temporary or interlocutory injunction be en¬ 
tered herein restraining, enjoining and suspending until 
further order of the Court the effectiveness, operation and 
execution of said Quantity Limit Rule 203-1 and any further 
action or proceeding by Defendants in the Matter designated 
File 203-1; and 

2. That after final hearing this Court declare and deter- 
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mine Plaintiff’s legal rights under said Rule and adjudge, 
order and decree that said Quantity Limit Rule 203-1 is in 
violation of the legal rights of Plaintiff and is wholly void 
and that said rule be perpetually vacated, set aside and 
annulled and the effectiveness and execution thereof per¬ 
petually be restrained and enjoined; and 
3. That after final hearing this Court adjudge, declare, 
order and decree that no quantity limit rule promulgated 
by the Federal Trade Commission may affect or prevent 
differentials which make allowance for differences in the 
cost of manufacture, sale or delivery resulting from the 
differing methods by which replacement tires and tubes 
are manufactured, sold and delivered; and 
544 4. That Plaintiff may have such other, further and 

different relief as the Court may deem just and 
proper. 

Kirkland, Fleming, Green, 

Martin & Ellis, 

Suite 800 World Center Building, 

16th <& K Streets, N. W., 

Washington 6, D. C. 
By Hammond E. Chattetz, 

By Perry S. Patterson, 

By Herbert J. Miller, Jr., 

Attorneys for Plaintiff, 

The American Oil Company . 

James K. Eagan, Jr., 

American Building, 

Baltimore 3, Maryland, 

Robert D. Mitchell, 

American Building, 

Baltimore 3, Maryland, 

Of Counsel. 

• •••••• 

.j, 
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565 Motion to Dismiss 

Filed September 2, 1952 

Come now the defendants, The Federal Trade Commis¬ 
sion, and Commissioners James M. Mead, John Carson, 
Stephen J. Spingarn, and Albert A. Carretta, in both 
their individual and official capacities, and move the Court 
as follows: 

1. To dismiss the above-captioned actions against them 
on the ground that the Court lacks jurisdiction of the sub¬ 
ject matter of these proceedings because the complaints 
fail to state a cause of action in equity and fail to present 
a “case or controversy”, as defined by § 2, Article m, of 
the Constitution of the United States. 

2. To dismiss said actions because the complaints fail 
to state a claim upon which relief can be granted. 

3. To vacate and set aside, on the grounds hereinbefore 
stated, the six orders staying the effective date of Federal 
Trade Commission Quantity-Limit Rule 203-1 (17 F.R. 
113) which were entered by this Court on March 7, 1952, 
upon the motions of the plaintiffs in Civil Actions No. 922- 
52, No. 927-52, No. 928-52, No. 933-52, and No. 947-52, and 

on March 12, 1952, upon the motion of the plaintiffs 

566 in Civil Action No. 945-52. 

Charles M. Irelan, 

United States Attorney. 

Ross O’Donoghue, 
Assistant United States Attorney. 

Joseph E. Sheehy, 

Philip R. Layton, 

James B. Truly, 

Philip J. Curtis, 

AU of the Federal Trade Commission, 

Washington, D. C. 

Attorneys for the Federal Trade Commission, James M. 

Mead, John Carson, Stephen J. Spingarn, and Albert 

A. Carretta. 


30 IN THE UNITED STATES DISTBICT COURT 

FOB THE DISTBICT OF COLUMBIA 

* 1 » » 

Civil Action Nos. 922-52, 927-52, 928-52, 933-52, 945-52, 
947-52, 967-52, 968-52, 969-52, 970-52, 1014,52, 1021-52, 
1048-52,1140-52,1168-52,1432-52,1476-52,2132-52,2295-52 

*i i f • * ,* , , i _,, * ^ ^ 1 

The B. F. Goodrich Company, et al., Plaintiffs, 


Federal Trade Commission, etc., Defendants 

, . ... * l • ■' » * , * 

Memorandum Opinion . 

. * • * ‘ 1 v l ’ «* • V*. 

The defendant, the Federal Trade Commission has, by- 
motion to dismiss, challenged this Court’s jurisdiction over 
nineteen actions commenced to review an order of the Com¬ 
mission issued December 13,1951, by which it promulgated 
so-called Quantity-Limit Buie 203-1. This was a Rule to 
fix and establish a so-called quantity limit and it reads as 
follows: _ 

“The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is twenty thousand 
(20,000) pounds ordered at one time for delivery at 
one time.” 

The plaintiffs allege there are two separate and independ¬ 
ent bases for this Court’s jurisdiction: (1) the general 
equity powers of the Court because plaintiffs will suffer 
irreparable harm if the relief they request is not now 
granted, and (2) Sec. 10(c) of the Administrative Proce¬ 
dure Act, 60 Stat. 243, 5 U.S.C., Sec. 1009, because the 
Buie represents “final agency action for which there is no 
other adequate remedy in any court.” 

The nineteen plaintiffs have each filed separate complaints 
which vary in essential respects. Each plaintiff alleges he 
is affected by the Buie in different ways. Thirteen of them 
are manufacturers, large and small, of rubber tires and 
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tubes; two are manufacturers of tubes; three are private 
brand tire purchasers; one action is brought by thirty-five 
tire dealers selling betwen $13,000 and $800,000 of tires 
annually. 

31 As I read Section 13, Title 15 U.S.C.A., in order 
for a price discrimination to be unlawful it must 
have some inhibiting or adverse affect upon competition. 
In other words, the statute does not make illegal, discrimi¬ 
nation per se. The discrimination must substantially, ac¬ 
cording to the terms of the Act, lessen competition or tend 
to create a monopoly in any line of commerce or to injure, 
destroy or prevent competition, etc. 

In other words, prescinding from the fact of the Rule, 
price discrimination is not flatly and unconditionally pro¬ 
hibited. This is unquestionably clear from the statute’s 
terms. The Rule fixes a maximum or quantity-limit of 
20,000 pounds of replacement tires and tubes made of 
natural or synthetic rubber for use on motor vehicles as 
a class of commodity ordered at one time for delivery at 
one time. 

The petitioners contend, and vigorously so—and this 
admittedly is the crux of their position: That the Rule 
promulgated pursuant to the quantity limit proviso, when 
analyzed, is in fact a substantive amendment to the statute. 
They put it this way: 

“It is apparent, when the quantity limit proviso is 
analyzed . . . that a Quantity limit Rule promul¬ 
gated pursuant to that proviso is a substantive amend¬ 
ment [italics supplied] to the affirmative provisions of 
the Act, and broadens their scope of reach, making 
them reach transactions which but for the Quantity 
Limit Rule would be excluded from the Act by the cost- 
justification proviso.” (T. 93) 

This contention, however, as I view it, is not sound. It 
is based, it appears, on a misconception of what the true 
nature and specific and essential function of a proviso is. 
“ 4 The general rule of law is that a proviso carves special 
exceptions only out of the body of an Act . . .’ ” Schlem- 
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mer v. Buffalo, Rochester and Pittsburgh Ry. Co, 205 U. S. 

1 , 10 . 

Thus, in the situation here, the cost-justification proviso, 
so-called, merely says that in relation to what may appear 
to be violations of the statute by virtue of price discri- 
32 “ minations possibly having the effect “substantially 
to lessen competition or tend to create a monopoly, 
etc.” that nothing referred to above “shall prevent differen¬ 
tials which make only due allowances for differences in the 
cost of manufacturing, sale, or delivery resulting from the 
differing methods or quantities in which such commodities 
are to special purchasers sold or delivered.” 

In other words, it is a defense. 

Thus, if what A is doing in the way of price discrimina¬ 
tion might possibly bring him within the statute if it is 
found to have the effect on commerce which is condemned 
by it. Congress has said in effect, here is his defense, if 
he can bring what he is doing within its terms —if (and the 
“if” is critical) it should turn out that what he has been 
or is doing now is what the statute forbids. Federal Trade 
Commission v. Morton Salt Co., 334 U. S. 44, 45. Indeed, 
cost-justification is only one of several exceptions carved 
out of the statute and, as has been said, it is a defense 
casting upon those who set it up the burden of establishing 
it. Schlemmer v. Buffalo, Rochester and Pittsburgh Ry. Co., 
supra. But petitioners may never be placed in such posi¬ 
tion.. Thus it will be seen the Quantity Limit Buie, far 
from amending the statute, affects it by merely limiting the 
cost-justification proviso. In other words, it makes nar¬ 
rower and more restrictive this exception if it should be 
interposed as a defense should there be a proceeding brought 
under the statute. 

Stripped down to bare essentials, what the petitioners 
inveigh against then is a limitation or restriction, misunder¬ 
standing its nature and misconstruing its effect 

Consequently, therefore, the Declaratory Judgment pro¬ 
cedure does not apply, for in order for it to do so there 
must be an issue, actual and adversary. Obviously, since 
there is none here, such procedure may not be used as a 
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medium to resolve a controversy not yet in being and which 
may never be. Coffmcun v. Breeze Corporations, 323 U. S. 

316, 324. 

33 Nor does the Administrative Procedure Act apply. 

The procedure here was not adversary and the plain¬ 
tiffs suffer no legal wrong, or are they adversely affected or 
aggrieved within the purview of Sec. 10(a) of the Act in 
question. 

But it has been argued that the Rule here, or order or 
whatever it may be called, must be looked at for what it is 
in substance and what the Commission has not only pur¬ 
ported to do under it but has actually done. And this is 
not only determinative, but decisive. Columbia System v. 
U. S., 316 U. S. 4007, 416. 

The above case relied upon heavily by the petitioners, in 
the light of what has been said, is not only distinguishable 
but can as a consequence be cited as authority for the op¬ 
posite of the contentions they advance. For the Rule gov¬ 
erns no contractual relationships in any way, and failure to 
comply with it carries no sanction. It could not, therefore, 
be an order or rule of an administrative character which 
is reviewable as such. It regulates no conduct and causes 
no injury. Individuals are as free as they have always been 
to conduct their business as they please, for all price dis¬ 
crimination as such is not proscribed. Meanwhile the 
statute is neither broadened nor amended, nor indeed in 
any way limited by the issuance of a rule which adjudicates 
no rights. Indeed, as the Court said in the Columbia Sys¬ 
tem case, supra, p. 425, 

4 ‘The ultimate test of reviewability is not to be found 
in an overrefined technique, but in the need of the 
review to protect from the irreparable injury threat¬ 
ened in the exceptional case [italics supplied] by admin¬ 
istrative rulings which attach legal consequences [italics 
supplied] to action taken in advance of other hearings 
and adjudications that may follow, the results of which 
the regulations purport to control.” 

There is no such injury here and no such consequences at¬ 
tached. 
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In addition, there is a plain, adequate and complete 
remedy at law in the light of what has been said, and it 
follows as a consequence that no resort to the plenary power 
of equity can be had. The motion to dismiss is granted. 
Order accordingly. 

Matthew F. McGuire, 

United States District Judge. 

November 25, 1952 

• •••••• 

Filed December 10,1952 

567 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 3383-52 

The American Oil Company, Plaintiff, 

v. 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson, Stephen J. Spingarn, and Albert 
A. Carretta, Defendants 

Order 

This cause having come on for hearing upon defendants’ 
motion to dismiss, and it appearing to the Court that it is 
without jurisdiction of the subject matter, and it further 
appearing that the complaint fails to state a claim upon 
which relief may be granted, it is by the Court this 10th day 
of December, 1952, 

Ordered, That the complaint be and the same is hereby 
dismissed. 

Matthew F. McGuire, 

Judge. 


V 
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568 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Actions Nos. 3383-52, 922-52, 927-52, 928-52, 933-52, 
945-52, 947-52, 967-52, 968-52, 969-52, 970-52, 1014-52, 
2295-52, 1021-52, 1140-52, 1168-52, 1048-52, 1432-52, 
1476-52, and 2132-52 

The American Oil Company, et al., Plaintiffs, 

v. 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson, Stephen J. Spingarn, and Albert 
A. Carretta, Defendants 

Order 

The Court having on the 10th day of December 1952 
entered orders dismissing the complaints in the above en¬ 
titled cases, but it appearing to the Court because of the 
novelty of the questions raised that, pending the determina¬ 
tion of this matter by the Court of Appeals, it is thought 
necessary to maintain the status quo, and that the plaintiffs 
have agreed that they will file Notices of Appeal within 5 
days from the date hereof and will file the records in the 
Court of Appeals within 15 days thereafter and file the 
briefs in said Court within 25 days after that, it is by the 
Court this 10th day of December 1952 ordered that the 
effective date of the Administrative Rule, Quantity-Limit 
Rule 203-1 of the Federal Trade Commission, in question, 
be and the same is hereby stayed. 

Matthew F. McGuire, 
United States District Judge. 

December 10, 1952. 

* \ . 

570 CIVIL DOCKET 

United States District Court for the District of Columbia 

Date ■ ' Proceedings 

1952. Deposit for cost by.Defts. # 2, 3, 4, 5, 6, Served 
8-4-52. Attv Gen Served 8-8-52. 

July 31. Complaint, appearance, Deft #1 Served 8-4-52, 
filed RR 877672; 
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July 31. Summons, copies (6) and copies (6) of Com¬ 
plaint issued; Served U.S. Atty 7-31-52; 

Aug. 12. Motion of deft. Lowell B. Mason to dismiss; 
c/m 8-12-52; App of Raoul Berger as atty for Lowell B. 
Mason (Suite 1116 Ring Bldg.) P&A; Affidavit of Lowell 
Mason; Exhibit 1; M.C. 8-12-52; filed. 

Aug. 19. Points and Authorities of American Oil Co. in 
opposition to deft. Lowell B. Mason’s Motion to Dismiss; 
c/m 8-19-52; Exhibits (2). Filed. 

Aug. 27. Order denying defendant #3’s motion to dis¬ 
miss without prejudice. (N.) Matthews, J. 

Sept. 2. Motion of defts to dismiss; Memorandum of P/A 
in support of defts motion to dismiss; c/m 9-2-52, M.C. 
9-2-52; & M.C. 10/16/52. Served 10/17/52 filed. 

Sep. 9. Stipulations extending time in which to plead to 
and including 10/1/52. 

Sept. 25. Appearance of Joseph W. Kaufman as atty for 
petitioner George J. Burger. 

Sept. 25. Motion of George J. Burger for leave to appear 
as amicus curiae, c/m 9-25-52. Exhibit A; P&A. M.C. 
9-25-52. filed. 

Oct. 1. Stipulation extending time to and including Oct. 
8,1952 within which to file an opposition to defts’ motion to 
dismiss, filed. 

Oct. 8. Opposition of pltf. to defts. motion to dismiss; 
C/S 10/8/52. filed. 

Oct. 30. Reply of pltf., to defts. reply, to pltfs. opposition 
to motion to dismiss, filed. 

Nov. 3. Memorandum of Points & Authorities of deft, in 
reply to answering points & authorities of pltf.; C/M 
11/3/52. filed. 

Nov. 26. Transcript of proceedings of 10/20/52. Re¬ 
porter Chloe S. Mac Reynolds, Pages 1 thru 167, Volume #1 
Filed. 

Nov. 26. Memorandum to Clerk re granting of motion to 
dismiss. (N) McGuire, J. 

Dec. 8. Order granting George J. Burger leave to appear 
as Amicus Curiae, to argue orally through his attorney Jos. 
W. Kaufman, and to file Points and authorities in support of 
defts. motion to dismiss. (N) McGuire, J. 

Dec. 10. Affidavit ofJ.J. Lew; C/S 12/10/52. Filed. 

Dec. 10. Order dismissing complaint. (N) McGuire, J. 
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Dec. 10. Order staying the effective date of the Adminis¬ 
trative Rule, Quantity-Limit Rule 203-1 of the Federal 
Trade Commission pending determination of this matter by 
the Court of Appeals. (N) McGuire, J. 

Dec. 15. Notice of appeal by pltf.; (copies mailed by 
Clerk to: Charles M. Irelan, Ross O’Donoghue, Philip 
Layton (F.T.C.), and to Raoul Berger, Ring Bldg.); Deposit 
by Herbert J. Miller, Jr., $5.00 filed. 

571 Dec. 19. Designation of Record on appeal by pltf. 
C/S to Lowell Mason 12/19/52. Filed. 

Dec. 19. Order to transmit original papers to court of 
Appeals as designated by parties and requesting Court of 
Appeals to return said papers upon disposition of said 
appeals. (N) (McGuire) J. 

569 Filed December 15,1952 

Notice of Appeal 

Notice is hereby given that The American Oil Company, 
plaintiff in the above-captioned cause, hereby appeals to 
the ^United States Court of Appeals for the District of 
Columbia Circuit from the Order entered by the United 
States District Court for the District of Columbia on De¬ 
cember 10, 1952 dismissing plaintiff’s complaint in the 
above-entitled cause. 
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United States Cout of Appeals 

Fob the District op Columbia. Circuit 


No. 11,663 


The American Oil Company, Appellant, 

vs. 

The Federal Trade Commission, James M. Mead, 
Lowell B. Mason, John Carson, Stephen J. 
Spingarn and Albert A. Caebetta, Appellees. 


Appeal from an Order of the United States District Court 
lor the District of Columbia 


REPLY BRIEF 

* The brief of Commission counsel* challenges the sub¬ 
stantiality of Appellant’s allegations as to the imminent 
threat of irreparable damage. The contention is that the 
Quantity-Limit Buie “Does Not Immediately And It May 
Never Subject Appellants To Any Legal Injury” (Com. 

• Sometimes referred to herein as “Com. Br.Appellant’s main brief 
will be referred to as “Main Br.”. 
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£r. p. 11). This contention is made in the face of specific 
allegations that: 

Appellant has established a substantial business in 
the distribution of replacement tires and tubes in com¬ 
petition with its own supplier and with numerous other 
manufacturers and distributors of those products. It 
purchases under contract on a cost-plus basis, and its 
ability to continue its business as heretofore depends 
on its ability to continue to purchase on this basis. On 
account of the Rule, and solely on account of the Rule, 
its supplier threatens to terminate its contract. 

The Commission argument appears to be that Mansfield, 
Appellant’s supplier, is not warranted in taking the 
Quantity-Limit Rule seriously and, therefore, that Mans¬ 
field’s threat to terminate its contract with Appellant is 
legally of no effect. Commission counsel are clearly in 
error. 

Mansfield has every reason to take the Quantity-Limit 
Rule seriously. The situation is not one involving any claim 
of vicarious consequences from Commission action directed 
primarily to other matters. Here the Commission set out 
specifically to bar cost-plus tire contracts. Its findings 
show that the contract between Mansfield and Appellant is 
precisely the type of contract at which its action is aimed 
(App. pp. 5a-8a). It is apparent from Appellant’s com¬ 
plaint that on account of the Quantity-Limit Rule, and 
solely on account of the Quantity-Limit Rule, Mansfield 
has threatened to terminate its contract with Appellant. 
Thus, the complaint shows that it is the Quantity-Limit Rule 
which threatens to destroy Appellant’s tire and tube 
business. In the circumstances, this Court will not hold as 
a matter of law that Appellant has no recourse; that it may 
not even be afforded the opportunity to produce proof in 
support of its allegations of threatened injury. 

So far as Appellant is concerned, it does not, and it can 
not, matter that theoretically there may be available to 
Mansfield grounds other than cost justification (which is 


barred by the Rule) upon which to defend its contract with 
Appellant. Even assuming it to be true, as Commission 
counsel contend, that theoretically Mansfield in a Section 
2(a) case brought against it, may be able to prove the 
absence of interstate commerce, may be able to disprove any 
injury to competition, or may be able to establish the de¬ 
fense of good faith meeting of competition, it is apparent 
from Appellant’s complaint that Mansfield places its 
principal reliance upon the cost justification defense. Por 
it is the nullification of that defense, by virtue of the 
Quantity-Limit Rule, that has caused Mansfield to threaten 
to terminate its contract If the Rule is annulled or held 
invalid, Mansfield is clearly willing to continue to sell to 
Appellant. If the Rule is not set aside, Mansfield is un¬ 
willing to assume the risks involved in the various types of 
litigation (Com. Br. p. 15) to which it may be subjected 
before the validity of the Rule is determined. 

It avails Appellant naught that Commission counsel may 
believe that through reliance on other provisions of the 
statute Mansfield might be able to protect its contract with 
Appellant and escape the consequences of the Rule. Par¬ 
ticularly is this true when, as previously indicated, the 
Quantity-Limit Rule was expressly designed to nullify that 
contract. 

Until the Commission indicates a change of heart, it is 
not unreasonable for Mansfield to infer that the Commis¬ 
sion will bend every effort to make its rule effective in the 
very areas in which it is designed to operate. Though 
alternative defenses may be available to it, Mansfield may 
very well conclude that in the absence of any cost justifica¬ 
tion defense, the risks involved are greater than it cares 
to assume. In all events, should the Rule become effective, 
Mansfield threatens to discontinue selling to Appellant. 
The resulting injury to Appellant is attributable directly to 
the Rule.* The injury is precisely that which the Commis- 

• Contrast United States v. Los Angeles and SXJt. Co., 273 TT. S. 299 
(1927) (Com. Br. p. 17), involving the valuation of railroad assets, where 
such valuation was merely investigative and, in and of itself, could have no 
effect whatsoever on the railroad. 
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sion intended when it promulgated the Buie, and clearly 
constitutes “legal” injury. For these reasons the existence 
of a case or controversy would also seem to be beyond 
question. The Columbia Broadcasting case* is squarely 
in point. 

For the reasons stated Appellant’s case is not affected 
by the availability to Mansfield, in proceedings against it 
under Section 2(a), of other possible defenses than that of 
cost justification. Nevertheless, assuming arguendo that 
the availability of other defenses to Mansfield is pertinent, 
there is no substantial basis for the Commission’s conten¬ 
tion. We do not understand the argument of Commission 
counsel to be that there is actually little likelihood of the 
Buie being applied in a Section 2(a) proceeding. Bather, 
their argument appears to be a technical one, that legally 
the application of the Buie is not inevitable. The truth of 
the matter is that the application of the Buie, by the Com¬ 
mission, in any Section 2(a) case probably is inevitable. 

Any respondent who is faced with a Trade Commission 
complaint under the Bobinson-Patman Act, especially since 
the Morton Salt case,** knows that if he cannot disprove the 
price discrimination charge, his only resort, as a practical 
matter, so far as the Commission is concerned, is to the cost 
justification defense. If he cannot cost justify his price 
differences, the issuance of a Cease and Desist Order is 
virtually automatic. The Quantity-Limit Buie, if it is valid, 
nullifies the cost justification defense (Main Br. pp. 14-15) 
and leaves nothing of substance on which the Commission 
will act. Commission counsel, of course, well know this, 
and in their brief do not dispute it. 

Nowhere in their brief do counsel assert that there is in 
fact any likelihood that in a proceeding against Appellant 
or its supplier, the Commission would pass upon any matter 
of substance. On the contrary, their entire argument is on 
a purely theoretical basis, and carefully ignores realities. 


•316 TT.S. 407 (1942). 
** 334 TJ. S. 37 (1948). 


5 


However, in this branch of the law it is the realities which 
govern. 

Commission counsel (Com. Br. p. 19) point to seven con¬ 
siderations, all based on the language of the statute, which 
they indicate might intervene before the Rule would have 
any impact in a Section 2(a) case. It is important to 
recognize that Commission counsel do not purport to repre¬ 
sent to this Court that any one of these considerations 
would in fact receive any consideration from the Commis¬ 
sion, or would even be likely to receive consideration. We 
invite counsel to take any one of them and to illustrate to 
this Court just how, as a practical (not theoretical) matter, 
that consideration would be likely to become a matter of 
substance which the Commission would consider in a Sec¬ 
tion 2(a) proceeding. 

Let counsel, if they will, state to this Court candidly, 
whether there would really be any question in a Section 
2(a) case of (1) interstate commerce,* or (2) goods of like 
grade and quality, or (3) competition among sellers and 
buyers. Or are these enumerated in the Commission's 
brief solely to confuse the issue? 

Commission counsel suggest the further possible defense 
that (4) the rule can apply only to price differentials which 
are based on quantities purchased. True it is that the 
quantity limit proviso of the statute by its terms is appli¬ 
cable to quantity discounts and not to lower prices which 
are due to differences in methods of selling. But the Com¬ 
mission has already ruled that for the purposes of the 
Quantity-Limit Rule the lower price made to a cost-plus 
purchaser such as Appellant, is on account of quantity.* * In 

•See Standard OH Co. v. Federal Trade Commission, 340 TJ. S. 231, 236-8 
(1951). 

•• * * The Commission finds that the differentials on the greater quantities 
are in fact on account of quantity although, unlike those on the smaller 
quantities generally sold to dealers under quantity-discount schedules, they 
are not expressly stated to be on account of quantity but arise principally 
in connection with negotiated cost-plus contracts entered into between manu¬ 
facturers and the few large so-called mass distributors.” (App. pp. 5a-6a). 
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fact, the Commission went to great lengths in its findings 
to support its conclusion that the lower prices made to cost- 
plus purchasers necessarily had to be regarded as based on 
quantity, in order to give effect to the purpose of the 
statute. It is hardly likely that the Commission will differ 
with itself on the same question when it is presented in a 
2(a) proceeding. Any action by the Commission on this 
matter in a Section 2(a) proceeding would be purely per¬ 
functory. 

Commission counsel then point to the possible defenses 
that (5) the offense charged involved only a selection of 
customers, and (6) that the discriminatory prices were 
made because of changes in the market. We would be par¬ 
ticularly interested in having Commission counsel 
elaborate on the maner in which these defenses might play 
any part in a Commission proceeding under Section 2(a) 
against Appellant or Mansfield. 

Finally, Commission counsel refer to the defense of good 
faith meeting of the equally low price of a competitor. We 
have dealt with this in our main brief where we have 
pointed out that the Commission to date has not sustained 
this defense in any case. Since the preparation of our 
main brief, the Commission has taken further action in the 
Standard Oil case* (Main Br. pp. 13-14) pursuant to the 
mandate of the Supreme Court calling for a finding as to 
the respondent’s good faith. The Commission now purports 
to find that the respondent was not in good faith because, 
it says, respondent had reason to believe that its price 
difference probably would injure competition; it should 
have known that its price differences could not be cost 
justified; its standards for granting lower prices to jobbers 
were substantially the same as those of its major competi¬ 
tors; and its lower prices were not departures from 


340 IT. S. 231 (1951). 
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a non-discriminatory price scale.* In the light of this latest 
action of the Commission in connection with the meeting 
competition defense, we particularly invite Commission 
counsel to illustrate to this Court just how they believe that 
the meeting competition defense might be applied by the 
Commission in a Section 2(a) case against either Appellant 
or its supplier. 

Apart from the seven considerations enumerated on page 
19 of their brief, which Commission counsel suggest might 
theoretically (but they carefully avoid stating would as a 
practical matter) intervene in a Section 2(a) case before 
the Quantity-Limit Rule could be applied against Appellant 
or its supplier, Commission counsel add, referring to the 
Minneapolis-Eoneywell case,** that in a Section 2(a) case 
the Commission would also have to prove injury to com¬ 
petition. Our main brief (p. 12), points out how little com¬ 
fort Appellant or its supplier can derive from the Minnea¬ 
polis-Eoneywell case in a proceeding before the Commis¬ 
sion. There is no reason whatsoever to believe that the 
Commission will apply Minneapolis-Eoneywell and ignore 
Morton Salt .*** 

Nor do Commission counsel purport to argue that the 
Commission would consider the question of injury to com¬ 
petition in the light of the Minneapolis-Eoneywell case, any 
more than the seven other considerations previously men¬ 
tioned. Inferentially they admit that the Commission would 

* Modified Findings issued Jan. 16, 1953, In the Matter of Standard Oil 
Company, FTC Docket 4389, CCH Trade Beg. Par. 11,306, p. 12,388. The 
experience of Standard Oil Company which after twelve years is still seeking 
to vindicate its right to avail itself of the meeting competition defense 
would alone support the decision of Mansfield not to rely on that defense even 
if available but to insist upon having also the cost justification defense before 
being willing to continue selling to appellant on a cost-plus basis. 

•*191 F. 2d 786 (7th Cir. 1951); cert, granted, 342 U.S. 940 (1952); 
cert, dismissed, 344 U. S. 206 (1952). 

••• It should be remembered that the Commission purports to have acted, 
in promulgating its Quantity-Limit Buie, after full investigation. In its 
findings, the Commission reaches the concluson that price differences in excess 
of carload discounts offend the statute and tend to monopoly. Thus the 
inquiry which might be made in a Section 2(a) case, apart from Morton 
Salt, is specifically foreclosed by the findings already made in the Quantity 
Limit Proceedings. 
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not apply either Mirmeapolis-Eoneywell or Standard Oil, 
for they state that whether the Commission would, or would 
not, apply these cases is “beside the point” (Com. Br. P. 
20). We submit that what the Commission would do in a Sec¬ 
tion 2(a) proceeding is very much to the point. In fact, that 
is all that we are concerned with at the present time. The 
very basis of Appellant’s complaint relates to the threat 
of action by the Commission. The allegation is that the 
Commission threatens to enforce its Quantity-Limit Buie 
against Appellant’s supplier. 

The availability of an appeal from erroneous action by 
the Commission in a Section 2(a) case furnishes no comfort 
to Appellant. If such an appeal provided an adequate 
remedy, then, assuming, as we contend, that the Buie is in¬ 
valid, Appellant would have only to wait until such time 
as it or its supplier could appeal. However, the very basis 
of this suit is that appeal from future action of the Com¬ 
mission does not provide Appellant with an adequate 
remedy (see the Columbia Broadcasting System case at 
pp. 420-421). 

It is apparent from the allegations of Appellant’s com¬ 
plaint, that long before any such appeal could be taken. 
Appellant’s entire business in replacement tires and tubes 
would have been destroyed.* There is no way in which 
Appellant can compel its supplier to risk non-compliance 
with the Buie. The complaint alleges that Mansfield will 
not assume that risk. Thus only by preventing the Buie 
from taking effect, which is the purpose of this suit, can 
Appellant’s property interests be protected. This 
Appellant’s complaint alleges, and this Appellant is pre¬ 
pared to prove. 

Only by refuting the allegation that the Commission is 
threatening to enforce its Buie and that the impact of the 
Buie on Appellant’s business is imminent and involves 

•Coffman v. Breeze Corporations, Inc., 323 TJ. S. 316 (1945), cited by 
Commission counsel (Com. Br. 17, 20) turned on plaintiff’s complete failure 
to assert that he would be injured by the threatened application of the 
Royalty Adjustment Act. 
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serious adverse consequences to Appellant, can the sub¬ 
stantiality of Appellant’s allegation of threatened injury 
be challenged by a Motion to Dismiss. If Commission 
counsel could show that the application of the Rule by the 
Commission in a Section 2(a) case represents but a remote 
and insubstantial possibility, that would be one thing. But a 
careful examination of their brief will disclose that counsel 
make no such contention. 

Such a contention would stultify the Commission. The 
entire quantity limit proceedings were directed at estab¬ 
lishing that cost-plus contracts and discounts allowed in the 
tire industry in excess of those applicable to a single car¬ 
load quantity, violated the policy of the statute and were 
against the public interest. When the validity of the Com¬ 
mission’s findings is challenged, may the Commission take 
refuge in a position which implies that the likelihood is 
remote of the Rule ever being applied to any of those at 
whom it is expressly aimed? 

The Federal Communications Commission indulged in 
such a tactic in the Columbia Broadcasting case. There 
rules of universal application to the broadcasting industry 
were promulgated by the Commission. The Commission 
sought to avoid any test of the validity of the rules on much 
the same grounds that are urged here. It is to be noted that 
the standards of the Communications Act are much broader 
than those of the Robinson-Patman Act, and the grounds 
upon which, other than non-compliance with the rules, the 
Commission might refuse to renew a license, were limited 
only by the scape of the public interest. Yet no showing was 
required there of the absence of any theoretically possible 
grounds on which the Commission might act in denying a 
license other than the application of the contested rules. 
It sufficed that the appellant there showed that it was being 
threatened with cancellation of its contracts by broadcast¬ 
ing stations which were reluctant to challenge the rules. 
The case of Appellant here is on all fours with that of the 
appellant in the Columbia Broadcasting case. Appellant 
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here, too, alleges that the other party to its contract 
threatens to terminate the contract rather than risk non- 
compliance with the Quantity-Limit Rule* 


Appellant’s right, mentioned by Commission counsel 
(Com. Br. pp. 28-29), to sue Mansfield for breach of con¬ 
tract hardly provides Appellant with an adequate alterna¬ 
tive remedy, in view of the fact that the bringing of such 
a suit presupposes that Appellant will meanwhile have 
been out of business, and damages for loss of his business 
would be difficult to measure at best. Nor do we see any 
advantage over the present proceeding in a suit by Appel¬ 
lant against Mansfield in which the Commission would join 
as a party, voluntarily or otherwise. It is noteworthy that 
there was no suggestion in the Columbia Broadcasting case 
that the appellant there was limited to breach of contract 
suits against the broadcasting stations who threatened to 
cancel their contracts. 

Commission counsel states (Com. Br. p. 23, N. 5) that 
Mansfield’s complaint does not allege its threat to terminate 
its contract with Appellant, and “does not allege that it will 
not challenge the Rule in any adjudication (sic) in which 
it may arise”. This overlooks the fact that Mansfield is 
presently contesting the Rule while its effectiveness has 
been stayed. Its threat to terminate is made on the con¬ 
tingency that the Rule will be allowed to take effect. Even 
after termination of its contract with Appellant, Mansfield 
might continue to contest the Rule. Whether it does so is 
not material here. Furthermore, Mansfield has alleged that 
the Rule would disrupt its relations with its customers. 

Commission counsel’s suggestion (Com. Br. p. 25) that 
Appellant’s denial of any monopolistic elements in its con- 

* To forestall any argument that Appellant does not have a legally pro¬ 
tected interest in a contract terminable by notice, reference is made to Truax 
v. Batch, 239 U. S. 33 (1915), and Hitchman Coal <f- Coke Co. v. MitcheU, 
245 IT. S. 229 (1917), where it was held that even a contract terminable at 
will embodied a legally protected right. 
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tract with Mansfield deprives the Court of jurisdiction is 
on a par with their suggestion that failure to allege that its 
lower prices are on account of quantity likewise deprives the 
Court of jurisdiction. Apparently, according to Commis¬ 
sion counsel, a plaintiff must allege facts which support the 
validity of the Buie in order to be in a position to challenge 
the Buie. Appellant does deny that the lower prices re¬ 
ceived by it are based upon quantity as required by the 
quantity limit proviso. It is further true that Appellant 
denies that its contract with Mansfield is in any respect 
monopolistic. But -the Commission has concluded otherwise 
in its findings in support of the Quantity-Limit Buie. If 
the Commission’s findings are supported, then Appellant 
will fail in its proof. But if, as Appellant contends, the 
findings of the Commission are unsupported, the invalid 
rule of the Commission will, unless stayed, result in the 
destruction of Appellant’s business. 

CONCLUSION 

Despite the repeated assertions of Commission counsel 
to the contrary, the Quantity-Limit Buie does in fact vastly 
expand the scope of the statute. Absent the Buie only those 
price discriminations are unlawful which can not be cost 
justified. With the Buie, assuming it is valid, many price 
discriminations become illegal which previously were law¬ 
ful'because they could be cost justified. 

Begardless of what other defenses may be available to 
Appellant’s supplier, Mansfield, in a Section 2(a) case, it 
is apparent that its .right to cost justify is of overriding 
importance to it in connection with its willingness to con¬ 
tinue to sell to Appellant on a cost-plus basis. In seeking 
to deprive Mansfield of the cost justification defense 
through the Quantity-Limit Buie, it is the purpose of the 
Commission to bring about a termination of Mansfield’s 
contract with Appellant. The threat of Mansfield that it 
will yield to this pressure from the Co mmis sion, unless 
the Buie is held invalid, carries with it a threat of irrepar- 
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able damage to Appellant from which Appellant can pro¬ 
tect itself only in this snit. No case cited by the Commis¬ 
sion casts any doubt upon the jurisdiction of the District 
Court to consider this case. On the other hand, cases cited 
in our main brief, particularly Columbia Broadcasting, con¬ 
clusively demonstrate the presence of jurisdiction in the 
District Court on the basis of the allegations of Appellant’s 
complaint. 

Respectfully submitted, 

Hammond E. Chaffetz, 

Pebby S. Pattebson, 

Herbert J. Milleb, Jr., 

800 World Center Building, 
Washington 6, D. C. 

Attorneys for Appellant. 

James K. Eagan, Jr., 

Robert D. Mitchell, 

American Building, 

Baltimore 3, Maryland, 

Of Counsel. 
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